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JUSTICE WRITING THE OPINION: OYDEN OkTEGA DURAN

HILDA ANTONIA PIZA BLONDET FILES AN APPEAI.. FOR REVERSAL IN THE
TESTAMENTARY SUCCESSION PROCEEDING OF WILSON CHARLES LUCOM (R.1.P.)
FILED BY RICHARD SAM LEHMAN

SUPREME COURT OF JUSTICE ~ CIVIL DIVISION ~ PANAMA, AUGUST SIX () TWO

- THOUSAND TEN (2010)

HAVING CONSIDERED:

 The low firm .INFANTE & PEREZ ALMILLANO, acting as legal counsel for Mrs.
HILDA ANTONIA PIZA BLONDET, formally filed an Appeal forReversalon the Decisibn
dated May fourth (4) two thousand seven (2007), issued by the First Superior Court

for the First Judicial District, which modifies Order No. 1025/173-06 dated.quly fifth

(5) two thousand six (2006); issued by the Fourth Civil Circuit Courf‘for the First
J udicial Circuit of Panama, bothissuedin the Testamehtary Succession Proceeding

* of WILSON CHARLES LUCOM (R..P.).

This Civil Division, pursuant to the Decision dated Decemberseventh (7) 2007,

at pages 259 to 260 of the record, ddmitted the Appedl for Reversal filed by the

.Appellon‘f.

After verifying that the allegations phase was finalized, which the Appellant

A and legal counsel for Mr. RICHARD LEHMAN used well, thi_s Court then proceeds to

...decide on the. merits of the Appeal based on the considerations set forth

hereunder. -
_Ihdsmuch as this Appeal for Reversal is in.the substantive allegations phase,

Attorney DORIS SERRANO_ BATISTA, acting for and on behalf of the ROCHESTER,.
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MINNESOTA MAYO CLINIC, filed a Motion to déclaré the nullity of all proceedings
as of the Order dated Decemberéevenfh {7) Mo thousand seven (2007), issued by
this Court and which decided fo admit the Appeal for Reversal object of thi
review. ' |
Inasmuch as this Appeal for Reversal is in the decision phase and based on
the Principle of Procedural Economy, this Court' shaﬂ proceed to deé:i‘de both the
Motion to Nullify filed by AttomeyDoﬁs Serrano Batista and this Appeal.
~ MOTION TO NULLIFY' |
Attorney DORIS SERRANO BATISTA, acting for and on behalf of the
ROCHESTER, MINNESOTA MAYO CLINIC, who'is a legatee in the will of Mr. Wilson
‘Charles Luconﬁ (R.L.P.). and has been recognized as such by the Appellate Court
in the challenged Decisibn, filed a motion to nullify all proceedings as of the Order

dated De'cémber 7,2007, which o}dered the admission of the Appeal for Reversal |

filed by Hilda Antonia Piza Blondet inasmuch as the Moving Party considers that this "

Court was barred at that procedural junciure from deciding on the admissibility of

- the Appeal for Reversdl since c'bmpliance with a court order issued 'by the

Substcnﬁaﬁng Judge was pending, "and that according to the h‘ghf to adefense -

N Which cissists her principal, as providedin the Poliﬁcal Constitution and by,opér’aﬁon ‘

The Couft notes that Attorney Doris Serrano has filed the Motion to Nullify with

-this Appeal for Reversalin violation of provisionsin Arficle 1191 of the Judicial Code,
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which stipulates:

“Article 1191: During substantiation of the appeal, no
motions other than for recusal shall be admitted.”

Article 1191 of the Judicial Code transcribed above, c!edrly indicates that
during substantiation of the Appeal fot Reversal, no incidental proceeding is

appropriafe, except for a recusal, wherefor this Court cannot proceed in any

' manner other than to flatly reject the Mofion to Nullify filed by Attorney Doris

Serrano on behalf of the ROCHESTER, MINNESOTA MAYO CLINIC because it is not

in accordance with law.

| ~ BACKGROUND:

Thquugh Iégol counsel, Mr RICHARD SAM LEHMAN moves for the
Testamentary Succession Proceeding of who, while living, was WILSON CHARLES .
LUCOM [R.I.P.), aftaching @ bn‘ef of the request, public deeds containing the

nun‘cupoﬁve wi‘ll of the decedent and by virtue thereof, moving the Court to

‘ appoint' him as the executor of the estate together with Messrs.-Chr)‘stopher Rudy
- and Hilda Piza Lucom, according to the mdving party, in keeping with the will of

' the decedent.

The controversy thatintends fo be decided in this Appeal for Réve_'rsal which

. Isthe object of oureview at this ime, arises by virtue of the fact that the wilof the -

decedentis divided in three separate public deeds, while the first clause is the one’

that pertains to the appointment of the execuforé, which 'hds given rise to the

.. proceeding which this Court must decide, wherefor we find it is necessary to
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descnbe the contents of the dlfferenf Public Deeds:

1. Public Deed No. 6646 dated June 20, 2005, “whereby W:!son Charles
Lucom grants [his] will," consisting of four clauses, and the text in the flrst clauses
indicates: |

“FIRST: I, Wilson C. Lucom, a resident in Panama City, Republic of
Panama, of sound will and mind, make this my last willand testament,
which revokes all previous provisions and codicils; As Executors, |
appoint Richard Lehman from Boca Raton, Florlda, USA; Ruben
Carles from Panama, in the Republic of Panamia and my beloved
wife Hllda Piza Lucom, formerly Hilda Piza Aras, daughter-in-law of
Harmodio Arias, former president of the Republic of Panama, and the
niece of Mireya Moscoso, former president of the Republic of

" Panama. In the event Mr. Ruben Carles cannot continue as an
Executor for any reason, | appoint Mr, Chnsfopher Rudy ‘as the
Executor in his stead."

2 Public Deed No, 11191 dated October 29, 2005, “whereby Wilson
Charles Lucom grd_n’fs [his] will," consisting of three clauses, where the second

clause addresses mddifying the first clause in the aforementioned public deed No.

‘ 6646, in ordér that its first clause will read as follows:

“FIRST: I, Wilson C. Lucom, a resident in Panama City, Republic

" - of Panama, beirig of sound will and mind, make the following
" codicil to the will granted previously. As Executors, | appoint
Richard Lehman of Boca Raton, Florida, USA; Christopher Rudy

of Florida, USA, and my beloved wife Hilda Piza Lucom,
formerly Hilda Piza Aras, daughter-in-law of Harmodio Arias,
former president of the Republic of Panama, and the niece of
Mireya Moscoso, fqrmerpresiden’t of the Republic of Panama."

3. Public DeedNo, 1131 dated February 3, 2006, "whereby Wison Charles

Lucom grants [his] will ",.consiéﬁng of three clauses, which, like the foregoing codicil,

- only and exclusively state his intention to modify the first clause in the original will .




e

5

asrecorded inthe aforementioned public déed No. 6646, only that in this instance,
he makes no reference to the executors and the entire text as to how, according
to his will, the referenced first clause should read, he states:

“FIRST CLAUSE: I, Wilson C. Lucom, a-resident in Panama City,
Republic of Panama, being of sound will and mind, make the
- second codicil to the will granted previously. | bequeath to
ISRAEL DEL CARMEN TEJADA CUERVO, personal identity card
No. eight - two hundred thirty-three- six hundred sixty-eight (8- -
233-668), a Panamanian national, plot number one hundred
ten thousand forty-one {110041),-a house and a Ict, with the
‘precedent that he remain In my employ until | die. The
properly, duly registered with the Public Registry is described
as follows: ---—eemweeem Property number one hundred ten
-thousand forty-one {110041), Rollseven thousand one hundred
seventy-two (7172), Document five (5) in the Property Section,
duly registered at the Civil Registry, Province of Panama, which
‘consists of a house located in Altos de la Pulida, lot number M-
3, San Miguelito- District and whose measurements and
boundaries are registered in the property section at the Public
Registry in the Province of Panama,.-----=-~---==--- IfIsrael Tejada
is not employed by me at the fime of my death, the condition
precedent controls and no part of property number one
hundredten thousand forty-one (11004 1) shallbe bequeathed
to him; furthermore, he must move out-of the said. property
within sixty days. Additionally, Mr. Tejada shall no have past or
future interest In property one hundred ten thousand forty-one
(110041}, -=-—--- In the event Mr. Tejadais not working forme, he
will not receive this property as a bequest, and therefore will
notown it and the aforementioned property willgo to the END
WARTRUS . In the event the condifion precedent Is fulfilled and ~ .
Mr. Tejada is employed by Mr. Lucom until-the time of his o

death, Mr. Tejada shall freely own the said property. -—- Itis
irelevant that Mr. Tejada remain employed by Mrs. HILDA
" LUCOM at the time of Mr. LUCOM'S death. -s---w-. The

‘foregoing condmon has immediate force and effect.

aforemenhoned pubhc deeds should be consfrued and consequently to appomf

an executor in the tesfamenfary succession proceedmg, substantiates her opinion

The Fourth CMI Circun‘ Courf m Panama, “to rule as fo "how the three
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based on the opinions stated by the: Second Notary Public for the Circuit of
Panama, which were incorporated into the proceeding by legal counsel for Mr.
Lehman. Therefore, the dispositive part of her order, specifically states:

"Declares open this Testamentary Succession Proceeding of

Mr. WILSON CHARLESLUCOM (R.L.P.J who died onJune 2, 2006.

. His legatees are, without prejudice to third pariies, Mrs.
HILDA PIZA LUCOM, ISABEL MARIA CLARK, ROBERT
CLARK, I.D. NO. 224-1307992, ALEXANDER CLARK, I.D,
NO. 230-13-7714, LANNY CLARK, L.D. NO 552-69-3776,
CASSANDRA CLARK, 1.D. No 557-75-8741, ROCHESTER,
MINNESOTA MAYO CLINIC, MELINDA MORRICE, HILDA
ABDELNOUR, MADELINE ARIAS, GILBERTO ARIAS
ALLISON, NORA GARNER, JAMES GIBBONS, ANN SMITH,
WALTER GARNER, GABY ELKINS, CHRISTOPHER RUDDY,
DR. PETER HIBBERD, MARIO BOYD, ANDREA OSPINA,
TANYA RAMOS, ISRAEL TEJADA, EDIBERTO SOTO,
CONDITIONAL: END WAR TRUS FOUNDATION.
FUNDACION WILSON C. LUCOM TRUST FUND is the heir.

2. APPOINTED as Executor of the estate is Mr. RICHARD -
LEHMAN, a United States citizen, identification number
L 550-757-44-081-0, who must appear before the Court
to be sworn in. '

3 All persons who have any Interést therein are ORDERED

TO APPEAR, and POST and PUBLISH the summons as
provided In Article 1526 of the Judicial Code.

In c{jmpliance with his rights and authority o represent, counsel for Mrs. Hilda
Antonia Piza Blondet filed a Motion o Appeal on the aforementioned Order, and

the First Court, in deciding the appeal pursuant to the Decision dated May fourth

E (4] two thousand seven (2007), the dispositive part stafes: S ' ' :

FINDS: -
kL The Testamentary Succession Proceeding of WILSON
CHARLES LUCOM, who died on June 2, 6006, is open;
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2. His legatees are, without prejudice to third parties, Mrs.
HILDA PIZA LUCOM, ISABEL MARIA CLARK, CASSANDRA’
CLARK, ROCHESTER, MINNESOTA MAYO CLINIC,
MELINDA MORRICE, HILDA ABDELNOUR, MADELINE
ARIAS, GILBERTO ARIAS, MARGARITA ARIAS ALLISON,,
NORA GARNER, JAMES GIBBONS, ANN SMITH, WALTER
GARNER, GABY-ELKINS, CHRISTOPHER RUDDY, DR. PETER
HIBBERD, MARIO BOYD, ANDREA OSPINA, TANYA
RAMOS, EDILBERTO SOTO and ISRAEL TEJADA.

3, APPOINTED as EXECUTORS -and TRUSTEES of the estate
: are Messrs. RICHARD LEHMAN, CHRISTOPHER RUDDY
and HILDA PiZA LUCOM, to jointly, in accordance with
" Arlicles 857 and 858 of the Clvil Code, perform duties as
executors and trustees. who must appear before the

" Court to' be instafled. ’

4. Allpersons who have any interest therein are ORDERED
"TO APPEAR, and POST and PUBLISH the summons as
provided in Article 1526 of the Judicial Code.

The Court of Appeals substantiates the decision set forth in the Decision
chaﬂehged in this Appeal for Reversal by qonéidéring, contrary to statements by
thé lower court, fhdf’fhe tesfator made a mistake in numberihg by referring fd the
first clause in Public Deed No. 6646 inasmuch as through Public Deed No. 1131, his

intention was to modify the bequest which he set forthimmediately thereafter. In

that sense, [the Courl] decided the dilemma regarding ihe appointment of the
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.exécutofs, further stating that, in her judgment, it was closest fo the will and intent

of the testator since, according fo the Appeals Court, it was “obvious that the
_ . : :

intent of the testator was to have executors inasmuch as from severalclausesin the

‘will, one gleans that the assets of the estate should be man_dged, distributed and

in someinsfances sold by exeCuto‘rs, who wére indicated how they should manage
the assets em‘rusfed to them and disposition thereof, including menhon of the fees
the executors would earn”; therefor, the last executors appomted by the decedent
in the referenced public deed No. 1191 should have been appointed by lower
court.

The Appellant has filed thé Appeal for Reversal against this Decision, which

~ this Court will now entertain and decide.

* APPEAL FOR REVERSAL
The Appeal for Reversalin the instant case is substantially, inasmuch as the
only ground that has been invoked is the "violation of substantive legal provisions

on acbount of the direct violation that has substantially influenced the disposiﬁve

- part of the appealed decision”, which is substantiated pursuant fo five Reasons,

which we franscribe hereunder:

“FIRST: While the judgment Issued by the Superor Court
recognizes that Mr. Wilson Charies Lucom (R.LP.} granted a

6646 before the Second Notary Public for the Circuit of
. Panama, whose first clause was modified with respect to the .
“appointment of executors pursuant to Public Deed 11191
dated October 20, 2005, and that likewise, such clause was
maodified pursuant to Public Deed No. 1131 dafed-February 3,
- 2006, [the decision] concludes that the second clause, which
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modilfies the first clause of the will gronfed in Pubhc Deed No.

6646 does notallude to the executors at any time whatsoever,
thereby violating the substantive legal precept that indicates
to the judge that testamentary provisions must be understood
as literally set forth in.the wording upon finding that the

modification had no effect whatsoever on the Issue of the -

executors; all as a result of not requiring- that the literal
meaning of the wording in the will prevail, or the will of the
testator when he expressly modified the first clause of the-will,
as was his will, explicitly. .

SECOND: While the challenged decision recognized that the
first clause of the original will was modified and that the will of
the testator must be literally understood, [the decision] fails to
consider basic considerations which, in accordance with
substantive law, should have been taken infto account for
purposes of establishing the force and effect of the
appomtment of the executors. In the first place, the Court
gave naimportance to the last modification to the will and set
forth in Publi¢ Deed No. 1131 when [the testator] expressly
stated that he reiterate the force and effect of the clauses in
the will granted.in Public Deed No. 6646, with the only
exception of the contents of the first clause which was
changed completely. Ignoring this truth allows us to state that
the appealed judgment incurred in a direct violation of the
legal provision that governs the meaning and scope that must

" be given to the will of the testator and, therefor, if the

decedent’s intent had been construed literally, the
effectiveness of the appointment of the executors should not
have been recognized.

“THIRD: The direct violation of the substantive ‘law by the

Superior Court has caused that the effectiveness granted to

‘the appointment of the executors remove ifself completely

from provisions in substantive law for purposes of
understanding the will of the testator as to the fact that what

‘appears to agree most with the will of the testator as gleaned

from the will itself; however, the Court not only understands
that the will of the testator was to have executors, but that a

mysfakem "‘n’Umb‘ering"was“‘made“‘upon"'re'ferring'“to“‘fhe‘”first O UON O

clause of the will remaining as stated in the modification that

_appears established in Public Deed No. 1131, thereby setting

aside the literal meaning and intention of the testator, ‘as

provided by the legal provision that regulates the mattersince -

the literal reference was to the first clause and noi the third
clause of the will.
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FOURTH: In the challenged decislon, the Courtincursin a direct

-violation of the law by establishing that HILDA PIZA LUCOM has

not been established:as the universal helr, inasmuch as the will
of the testator provided that his beloved wife would be a.
legatee, when his intent or will as set forth In Public Deed No.

6646 was none other than to leave to his legitimate wife as the

heir of 50% of his assels wherever she existed, therefor the will
of the testator is clear regarding this title and aside from not
having used the word heir, the will set fotth I the last will and
testamentis noted, that the disposition given by the decedent
to. the spouse was made on universal title or inheritance and
not.as a legatee,

FIFTH: The direct violation of substantive law incurred by the
Superior Court has been the principal cause for granting force
and effect to the appointment of three executors,
notwithstanding the fact that, based on the literal meaning of
the testamentary provisions, or observing-the will or intent of
the testator. effects contrary to the rule are produced when
the result should have been-only to find that the executors had

been removed by an express modification by the testator.

And, on the other hand, that [the Courl] would have found
that Hilda P. Lucom was a legatee instead of holding her as

" the universal heir, as was the will of the decedent when he

grants her the right over fifty percent of his assets.”

As allegedly violated legal provisions, the Appellantindicates Articles 707, 771

. and 700 of the Civil Code, which literally provide:

"“Article 700: The testator may dlspose of hls assetsas an Inhem‘ance

- orbequest,
‘Upon any doubt, although the testator may not have used the word

helr, If his wiltis clear regarding this concept, the provision shall be

‘valid as though made on universal title or inheritance,

Arlicle 707: All testamentary proviéiohs must be construed Iterally
unlessiit is clearly apparent that the will of the testator was differe‘nt

| ""“'fesfqtor shall be observed occordmg to the tenor of the Wil iself.

Article 7710 Al testamentary provisions are basically revocable,
although the testator may sfate in his will his will or decision not fo
revoke them. '

Clauses that revoke future provisions and those whereby the testator
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orders that revocation of the will shall not be valid If not set forth with
- certain words or signals shall be . deemed not o have been
included,"

| CONCLUSION -
Of the first, second, third and fiffh reasons in support of the Appeal for.

Reversal thatis entertained, this court finds only one charge of ilegality athibutable

by the Appellant fb the appealed Decision, which is .that the Appeals Court

recégnizes that -the Jaist modification by the decedent o the wil recorded in the
réferehced Public Deed No. 6646 was made in the aforementioned Public Deed
No. 1131; wheféin he did not refer to.the appoinfmenr_of Executofs, but expressly
modifiefd 'th_e clause that appointed the‘m,'and referredonly tothe beqbesi, setting
aside the dppointment of exeéufors. However, nonetheless, the Appeais Court
i‘ound'z‘hcnL this mbdifi_c‘ation did not dffecf the appointment of executors in fhé
Public Deed before the Iasf‘will of the decedent, failing tomake the literal meaning
of the statement in the wil prévail.

Likewise, in arguing the charge of illegality, the 'dppe"anf, complaining that

N the Appeals Court gave no importance to the will of the decedent when in the last

modification to his Will, expressly stated thon‘,hle réiferafed fh‘e force and effect of -

| the clauses in the wiil granted pursuant to the afbremenﬁon,ed Public Deed No.

6646, with the.only.exception ofthecontentsmthef:rsfclausewh'chwc'schc'nged .

complefely, addressing only the bequest and setting aside the appointment of

executors, wherefor the challenged Decision incurs in a direct violation of the legal

provision that governs the mearﬁng and scope 1o be given to the will of the -
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testator,

In this :sense',. this Court finds that the Appeals Ceurf exceeded its aurherify
by expressing, as a statement, in the eonsiderefione in the appealed Decision, that
“the testator made a mlsfake-in numberfng by'referring to the first clause to modify
the bequesf set forth fhereafter and such doubt must be decided as closely to the
w:II and mfenf of fhe testator" (our emphasts)

Th:s is correct, because stating that the decedent moke a numbermg

mistake in ihe w:ll keepmg the provisions pnor fo his last wnH lead to stahng a

,: situation as if there were total certainty; when, contrary thereto, in this case under

consideration, this certainty does not exist because the express willof the decedent |

. Isnot.clear.

‘The Iasf will expressed by Mr. Wllson Charles Lucom (R.LP.) is set forth in the
aforemenhoned Public Deed No. 1131 and whtch has triggered the prob!em in n‘s
mterpretaﬂon with the appointment of executors, in spite of fhe fact that this Public
Deed, that consists of three clauses, makes no appointment of executors
whaisoever, Infact, the decedent, in the first clause, expresses his wish to retain the
force and effect of all clauses in Public Deed No. 6646, also afofementioned,

except the contente in the first clause whicH he subsequently describes in the

second eliuse of thie Public Dead that confains hislest modlification; therefore; this =+~ <!

fiffsf clause will nof contain a beéwesf that has already been transcribed by this

Court and not an appointment of the executors.
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The Court calls attention to the fact that the lower Court appointed Mr.
Richard Lehman as fhe executor of the estate. Notwithstanding, in ruling on this
same appointment, the Appeals Court appointed- Messrs. Richard Lehman

Christopher Ruddy and Hilda Piza Lucom (Hilda Antonia Piza Blondet) as executors

and trustees of the estate; reason wheréfor, this.must be an aspect that must merit

special consideration.

The issue of testamentary interpreiofion is a sensitive subjectinasmuch as, for
someohé fo bé responsible for doing so, [the person] must im)estigdfe 'and strictly
adhere to the “footprints" its creafof has left when he made a statement of his _will,
and who cannot clarify doubts with respect thereto, in those events in which }he
literal meaning is not clear.

Doctrine has provided several 1heon'es orprinciples forinterpreting wills forthe
purpose of attémpﬁng to establish what wds‘ the true will of the deéeden'r
regarding the disposition of his assets more précisely. o

" Ourbody of IC‘lWS,_ in establishing rules forinterpreting testamentary provisions

~ which are set forth in Article 707 of the Civi Code, franscribed above, was based

wholly and literally on'Arﬁcle 675 0f the Spanish Civil Code, which original provisidns B

provide a reference if we wish to review this doctrine which has attempted to

" dismember he main basic elements for application thereof. Threfors, we feel it~

is appropriate to refer to Spanish doctrine through Manuel Albadalejo, one of its

most recognized jurists, who in his "Course on Civil Law" refers to the issue of
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interpreting the Will as follows:

“I. Interpretation of the will.- On interpreting specific testamentary
provisions, the Code has some arlicles (747, 749, 751, etc., already
seen} and they must be abided by in such specific cases, which are

 each ireated in the place where the matter of reference is

examined.

Furthermore, In general {and alsoincluding those cases, exceptas to
whatperiains to those specific preceplfs), in interpreting wills, It would
almost be enough to simply remit to what has already been studled
under the general part on interpretation of ‘legal concerns,
Nonetheless, | prefef to refer to certain extremes on the subject here:

2, Subjective interpretation must prevall. With the common opinion
of jurlsprudence and doctine, | belleve that in intérpreting the will, -
the subjective criterion must prevail, consisting of, while passible, In

atiributing to the statement the meanln_q QresUmab_lz given thereto

* by the lestaior,

3. Any clarifying element orinformation may be used In searching for
thé spirit ofthe testamentary statement, in or beyond the will. To seek
the true medning in the testamentaiy provision, itis possible to resort
to what Is said in the will, but fo any elements and data not set forth
therein, so that the meaning thus found can be undersiood as stated
in the statement of the will set forth in the will.

This Is correct because since it involves a solemn affair, only
what has been stated is valid o be the object of interpretation, in

" keeping with the essential required form. But that is one thing:
.different to investigating the meaning that formolstatement has, one

may resort - as can be done -to mformatlon that wm clorlfy it even

.if they are beyond the will.

4. The vﬂh that Is one seeks to establish is the c;ne the grantor had:
when he testated. - The will that Is sought, that is, the spirit that one

- seeks.d find.Is the one the testator wished fo set forth when'he made

the statement upon testating.

Then, it does riot invoive an attempt fo know what the A
deceased wanted when he died, but what his QUI’QOSE was when he
grdnted the will, . i

5, Infegraﬂng the wiill of the testator. - In principle, the supplementory ]

.....legal proyision is applled to what s not regulated in the will. Butsince =~
‘what the deceased has provided cannot contain the entire

necessary regulation therefor and, however, imply the exclusion of
the perlinent legal regulaﬁon for the remainder, deciding each
presumption that Is stated very carefully if whatever legal rule. s
appropriate for what Is left blank. or otherwise, a different rule,

_coherent with the decedent's provision that was stated. When this
. happens, interpretation of the will extends to also seeking what -
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. presumably Is his will {coherently with what is statédl in addition to

the meaning of what the testator ordered to the extent he left no
specific rule. This may be called integration of the testamentary will

" . 8. General precept in the Code for Interpreiing the will. Article 675, 1

of the Code provides: “"Every testamentary provision must be
interpreted with the literal meaning of its wording, unless it Is clearly

apparent that the will of the testator was different, In the event of
doubt, whatg ears closest to the intent of the festotor accordfn
to the tenor of the will Mself will be observed,

" I believe this precept supports everything I have stated In the
foregoing paragraphs on the interpretation of a will. it clearly shows
that the meaning that must be given to the testamentary statement
is thé one the testator would have wished fo state therein, provideo_ .
it fits within the tenor of the will,_and one must presume, unless it

_clearly.appears otherwise, that the will of the testator is literally what
he_said.” {ALBADALEJO, Manuel, Course on Spanish Civil Law",
Volume V, Tesfamentary Law, Bosch-Ronda Univérsitaria Bookstore,
M, Borce!ona, Spain, 1982, pages 343- 346) {Our underlmmg)

From the foregoing franscnpﬂon we fhen conclude fhat in apphcar;:on of |
Arhcle 707 of the Civil Code, one must always try fo clearly give preeminence to
the true will of the decedent, ond the Court presiding over the _mcn‘fer musf
establi'sh‘ the frue scope of t_h'.e testamentary clauses. N |

That is correctinasmuch as the referenced rule gives priority to the will of the

testator over the literal meaning of the statement without undermining the fact

that, in principle, the court or interpreter must adheré fo the strict meaning,

provided the intent of the decedent with the words he used is clear; inasmuch as

if they are notclear andon the conirary are obscure, ambiguous o'r‘corifradicfory,

~and o-simble reading doesnot suffice to determine the intent of-.the--f,es'tator,‘i'tfwill-. S
“then beneb‘essary to resort fo other interpretative elements from wh)‘ch'his tru'é will

‘can be deduced.
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Itis evident to this Court that the decedent was clearin stating that it was his
will fo'compréhehsively_ refain the force and effect of all clauses that comprise

Public Deed No. ¢64_6. whic;h is his origfnq! will, prior to his subsequent modifications,

~except for provisions in the first clause which addresies the dppoinfment“of

executors. Therefrom, one can consider that this Public Deed (6646), which must

: preivailA for burposes of truly esfablishing what the frue meaning of the will of the

decedent is for any interpretation of the will of the decedent.

From ?‘he review of the‘ aforementioned Public Deed No. 6646, we then see
that it consists of four clauses, of.-which the first appoints three execiu_fors,‘ .-fhe'
second, coniains instrdcﬁons for 1hé executors, which consist of paying expenses
Qf his last iliness, .funerd, taxes ahd others; in the third clause, he lists hfs legatees, as
well as certal;n duﬁes of fhé executors, Who also must be trustees.in fulfiling his wish
to leave a very unusual béquest, whiéh deserves special mention indsmuéh_as-its

execufion requires essential management. with regard thereto, the last

* testamentary instruction set forth in the third clause in the aforementioned Public

Deed No. 6646 provides the following:

The ‘execulors must aiso be trustees of FUNDACION WILSON C.
LUCOM TRUST FUND, with an Initial salary of FIVE THOUSAND DOLLARS
- -{US$$5,000.00) ~per ~month;-or-SIXTY - THOUSAND --DOLLARS ~(US$ -
40,000.00) per year, ond the necessary expenses. B
The main objective of the FUNDACION WILSON C.LUCOM TRUST FUND
. isto feed needy children in Panama. linstruct my trustees fo find an
_area where there are chiidren’s schools that don't have meals for
junch. and lack the usual needs and those provided by schools

where lunch is provided. - - -
Itis my wish that directors of schools form groups of volunteers with
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. parents and others, and that they plant gardens with seed provided
by the WILSON C. LUCOM TRUST FUND foundation, =--------s~smsemmevunne

. One of the parents, or any other person, must provide some hectares
for these gardens, at no cost. Many plantings must be sown to feed
the children and to sell at market, in such a manner that there willbe
no need to provide seeds more than two.(2) times, per school, and

‘that these will continue the plantation process in these gardens and
thelr own sale with the product of its own benefit." (Page 10)

On its pan‘, the fbun‘h clause addresses the c.leceden't'-‘s' wish fo expreﬁsly
revoke any testamentary pfo_vision prior to Pubh‘é Deed No. 6646.

Therefore, this Court co)’ncifdes with th? opinion of the Appeals Court as to
fhé fact that the intent of fhle‘testafor as to have one or more executors, inasmuch
as the established bedues’fs required management, further indicating their fees,
since fUlfiIlment thereof wou)d be otherwise Impossib!e. |

However, it is also evident fo this Court that with respect to the Issue of

appointing the execufors, the tesiafor was not’ completely sure since the only

modifications. he made to his festamenfary provisions addressed changing his. ‘
executors, as can be 'hoted in .the. modifications set forth in the also
aforem entioned Public Deed No. 11191 andin the alsoreferenced Public Deed No. |
1131. | | | |
Reviewing fogether all Publié Deéds that comprise the last will of the testatbr

the govemmg elemenf that gives rise to the problem in this Appeal as to the :

mterpretoﬂon of fhe w:II of Mr W:Ison Charles Lucom (R I P) as we stafed before B

is the appomtment of the execufors. With respect therefo, it is :mpon‘antvto nofe

that an'executor_ is the person appointed by the testator to enforce compliance
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"~ with his last will and testament provisions, wherefor this person, in principle, should

be entirely trusted by thé decedent.

Inaschh as, we relpeaf,.fhe insecurity stated by the festatoru& fo the
appoinffnenf of hié executors s evidehf, which can be determined from his-last
modification by not naming's'pecifi.cally whb the person orpersons fhaf would ho(d
said position would be; hbwever, IikeWise,' the Decedent's wish that fé ensure his
willis fulfiled, there must be one or more executors. | |

Therefore, fhis Courf must weigh, based on the testator's will and provisions
set forth in A‘rﬁcle 873 of the Civil Code, the appdintmenf of who con.sérve as
executor to. adminfsfer the establish in the case at hand; with respect thereto, the
referenced provision proVides the fo‘IIowing:~ |

““Arficle 873: In cases .[in\;ofving] the foregoing article and if
there is-no executor accepted in the position, the heirs shall
_‘execuie the will of the testator.” (Our highlighfing] .

Within the text contained in Public Deed No 6646, one clearly gleans that

' the Decedent’s trusted person for comphance with his will is the Appellanf Thatis

why one can conclude without any mrsfake whafsoever, that in this caseif is “the

- beloved w:fe" asthe decedenfcalled his wife, Mrs. HILDA ANTONIA PIZA BLONDET '

who he also repeatedly oppomfed asan executor.

- Other parts ofthe w:ll have. assrsfed this Courtin estabhshmg that, in absence

of a certain w:sh of fhe decedent for appointing one of more executorsin the will,

itis MRS. HILDA ANTONIA PIZA BLONDET who must remain as the executor of his will, |
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speciﬁ‘cdlly when fherein he states the .following: “The bequest to my wife HILDA
PIZA LUCOM is to be for her comfort, health, support and well-being, including all
expenses owed for her current standard of living (the wife of a wealthy man),"”
which, we repeat, is evident of the affection and trust deposited in her, a situation
that is not in keeping with other interpretations by the Courts of first and second
instance. | |
Likewise, the aforemenﬁbned Public Deed No 6646 refcu’né, except fo:_' the first .

clause on the appointment of executor [sic], the full force and effect of the last
three clauses which !eads_ us to conclude that in absence of d spéqific
appointment of an executor, the only executor is Mrs. HILDA ANTONIA PIZA

BLONDET, furthermore the legatee of 50% of the decedent's joint accounts, and

therefore, the legatee of 50% of the liquid assets left by the decedent, who Iike_wise

bequeathed the apartment where they lived to her.
As we noted 'above, the unusual bequest of the Decedent to the WILSON C,
LUCOM TRUST FUND FOUNDATION, which was prewously transcnbed provides for

performcmce of achvmes in coordination with schools and other organ:zahons fo '

' 'prowde mecﬂs to school cht!dren in rural areas, and affer the donation of a plot-of
- land therefor by the mterested porhes, a s:tuomon that constitute a specmc and

’ ""very unusualwish of the Decedent, which will be executed best by the personwho

shared his life and to whom he, undlspufcbly, states his affection and trust

Now then, another charge of megohfy stated in this Appeal for Cassation is
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set forth in the fourth reason, the Appellant complaining of the viofoﬁon of the "
substantive provision when the Appeals Court did notinterpretthe will of de_ceder#
WILSON CHARLES LUCOM (R..P.) In his last will, as set forth in Public Deéd No. 6646
with its due subsequent modifications, 61‘ deferrhining his wife, Mrs, HILDA ANTONIA
PIZA BLONDET is the universal heir of the assets of the estate..

Infact, asnoted by the Appellant in fhe .fourth reason, the faci thatin the will -
the word helr is not used does not prevent clearly establishing said condition ofter
the pertinent interpretation of the will. It wbuld be a similar situation if fhe testator,
within his will, names dperson as a legatee when ih fact the same [person] is his
heir, while it must be understood that this fact would not be an impediment fqr the
trier of facts to attribute the 4condiﬁon of héir to such legatee.

Our legal system considers the fdct that the testator has ‘fh'e_ power to _

appoint executors, while these can likewise be heirs, or be beyond the es_fate, as

~ set forth in Article 854 of the Civil Code _in concurrence with Article 1583 of the

Judicial Code.

With regard thereto, : this Court shares the assertion by the Appeﬂqnt in

-developing the charge setforth in the fourth Re_dson, when it states that Mrs. HILDA

PIZA DE LUCOM, as we have stated, is the executor appointed by the Decedent,

“dhd it must also ‘be” understosd that with the Testamentaiy Procesding; the * ==

condition of heir under universal fitle of Mr. WILSON CHARLES LUCOM extends t_o

her, with all powers and authority under by substantive law for said determination.
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This determination as to Mrs. HILDA PIZA DE LUCOM as the universal heirin .the;

TeStamehtary Successiqn proceeding of WILSON CHARLES LUCOM arises-from the
interpretation given fo the acts contemporary with or previous to granting the will
by the Decedent, interpreting together what his wish most in keeping with his intent _

has been, in complidnce with provisions set forth in Article 707 of the Civil Code.

And this is correct indsmuch as Mrs. HILDA PIZA DE LUCOM enjoyed a very special

position.over the rest of the legatees, inasmuch as the iesfafo‘r‘ himself stated she

‘was his “beloved wife, a condition that is not explicit fdr the remainder of the

 persons listed in the will

Itis appropriate to specify that our body of laws echoes avconcepi in former
Romdn Law such as the succession that grdnfed title to the persons cloSe_ts or

related to the citizens, where the succession had greater relevance as to the

~ person, over all estdate-related conditions. That is how the Napoleonic Code

‘establishes provisions directed to establishing the will of the Decedent, based or

fac_fs oracts arising form the document itself ihof contain the testator's last will (will)

“and that the testator'sintention will serve to clarify dbubts regarding the terms that '
were used for purposes of considering a persé;n is an heir‘ without enfoying such
- condition, c_ould enforce this person's deferminaﬁdn under universal fitle or_‘

inhigritanhce. Our civil Taws also include this '_Uhder Article 700, which "expre’ssly sefs ~ o R

fon‘h in the second paragraph that in view of doub}‘, “although the testator may‘ '

- not have used the word hetr, if his willis clear régarding this concept, the provision
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will be valid as made under universal title or inheritance.”

Thus, itis clear to this Court ah‘er a defonled review of the will and its exhlb:ts

| that, undoubfedly, Mrs. HILDA PIZA DE LUCOM enjoyed a pnwleged posmon with

the Decedent, upon being the “beloved wife", which even after the death of the

Decedent, gaverise to his co_hcern for her well-being even affer hisdeath and the

socioec}onoml;c posiﬂén of the person who, at the time of his death, was his spouse,

- d situation that cannot be inferred a Foundation could have, which in fhe end

happened to be'a Trust and, that for purposes of fhis judgment, we share the
opinion stated by the Superior Court, when it correctly and conclusively ruled that ’
the aforementioned Foundqﬁon was nof a person, but a coniract without any.

p_ossibility of being a party in a proceeding or enjoying the legal capacity to inherit; -

wherefor, dny provision'»‘ with régard thereto must be understood to null and void,

while the heirmust assume the obhgahons rhe w:ll imposedfor compllcmce with the
will of fhe teston‘or

Based on the foregoing cons:derahon, this Court find the charge of megahty :
dffirm‘ed‘ by the Appellant has been substantiated with regard to the direct

vio‘(aﬁon‘ of Article 707 of the Civil Codé, which provides the gehera( rule_fpr,

: interpreting testamentary provislons, wherefor it must so be decided.

. "Based on the forégoing, ‘the Supreme Court of Justice, CIVIL-DIVISION, I

administering justice on behalf of the Republic and as vested by Law, FLATLY

REJECTS the Motion fo Nullify the Proceedings filed by Attorney DORIS SERRANO |
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BATISTA because it is not in accordance with law; and ANNULS the Civit Order

dated May fourth (4) two thousand seven (2007), issued by the First Superior Court
R for the First Judiicial Dlsfn;cf which modifies Order No. 1025/1 73-06 dated July Aﬁfth (5)
- two thousand six (2006) issued by the Fourth Civil Circuit Court_for the Fffst Judicial
Circuit of Pcmamd,. all within the Testamentary Successibn Procéeding of \_/VILSON :
.CHARLES‘LUCOM [R1.P.) in such @ manner that the fen_or of the dispositive part will
' be the following: |
MODIFIES Order No. 1025/173-66 dofed July 5, 2006, issued by the
Fourth Civil Circuit Court for the Ffrsf Judicial Cir¢uit of Panama, in such a
manner that its dispositNe part will .rec:d: |
1. That the testamentary Successidn Proceedihg of WILSON CHARLES
LUCOM (RLP.J, who died on June 2, 2006, is open.
2. DECLARE Mrs. HILDA PIZA LUCOM s the UNIVERSAL HEIR.
3. HIS LEGATEES ARE, without prejudice fo third pan‘ies, _ISABEL‘ MARIA
CLARK, ROBERT CLARK, | ALEXANDER CLARK, LANNY CLARK,
- CASSANDRA CLARK, ROCHESTER; MINNESOTA MAYO CLINIC, MELINDA
MORRICE, HILDA ABDELNOUR, MAbEL)NE ARIAS, GILBERTO ARIAS,

MARGARITA ARIAS ALLISON, NORAH GARNER, JAMES GIBBONS, ANN -

HIBBERD, ‘MARIO BOYD, ANDREA OSPINA, TANYA RAMOS, iSRAEL

TEJADA and EDILBERTO SOTO.





